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DISCLOSURE AND LEGAL DISCLAIMER

Th i s meet ing and d i scuss ion i s fo r educat iona l
purposes on ly and i s not , nor shou ld be
cons t rued as , l ega l adv i ce .

Any op in i ons expressed in th i s p resen tat ion do
not cons t i tu te o f f i c i a l op in i ons o f any of f i ce o f
the Sta te or County.

Th i s meet ing does not subs t i tu te fo r meet ing
w i th an at to rney who can g ive you spec i f i c
adv i ce and recommendat ions concern ing your
par t i cu la r c i r cumstances , and there fo re shou ld
not be re l i ed upon for such purposes .
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ABOUT NADLER BIERNATH

Over  25  years  o f  exper t i se  in  spec ia l  needs  and  
e lder  l aw

Exc lus ive  focus  on  spec ia l  needs  and  e lder  l aw

F i rm i s  recogn i zed  na t iona l l y ,  reg iona l l y ,  and  
loca l l y

Have  he lped  thousands  o f  f ami l i es  ac ross  
Georg ia  w i th  e lder  and  spec ia l  needs  l aw

Our  team he lps  c l i en t s  cu t  th rough  the  
con fus ion  tha t  o f ten  comes  f rom nav iga t ing  the  
l ega l  and  hea l thcare  sys tems.  We unders tand  
tha t  a l l  f ami l i es  a re  d i f f e ren t ,  so  we  work  hard  
to  p rov ide  ho l i s t i c ,  persona l i zed  p lann ing .  



6801 Governors Lake Pkwy., Suite 140 
Peachtree Corners, GA 30071| Phone: 770-455-0535

© 2022 Nadler Biernath LLC

FACTORS TO 
CONSIDER INTELLECT BEHAVIOR

OPPORTUNITIES

D I A G N O S I S ?

W H A T  A C T U A L L Y  
H A P P E N S ?

A B I L I T Y  T O  
C O M M U N I C A T E ?
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BEHAVIORS

In ju r ious  to  se l f  o r  o thers

Poor  sa fe ty  awareness

Cannot  d i s c r im ina te  s t rangers / f r i ends/  
au thor i ty  f i gu res

Eas i l y  man ipu la ted  by  o thers

Cons i s ten t l y  D i s rup t i ve  

Persona l  space/p roper ty  recogn i t i on  i s sues
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POWERS OF ATTORNEY (POA)

A l lows  your  agen t  to  ac t  on  your  beha l f  when  
you  a re  unava i l ab le  o r  incapac i ta ted

F inanc ia l  and/or  Hea l th  Care  
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REQUIREMENTS FOR POA

Must be signed by the person appointing an agent

Person must be over the age of 18

Must have “capacity” – understand what they are doing

Must be independent choice

Must be in writing

May need to be notarized
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LIMITATIONS OF POA

Does  no t  remove  any  r igh t s

Cannot  d i savow or  vo id  con t rac t s

Can  be  revoked

Can  be  ev idence  o f  capac i ty
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Supported Decision-Making

The  ch i l d  des igna tes  a  person  (o r  peop le )  to  
ass i s t  w i th  mak ing  dec i s ions ,  bu t  does  no t  
l o se  dec i s ion  mak ing  power

Can  he lp  unders tand  in fo rmat ion  i s sues ,  
and  cho i ces

He lp  focus  a t ten t ion

He lp  we igh  op t ions

Severa l  s ta tes  have  enac ted  l eg i s l a t i on  
prov id ing  fo r  suppor ted  dec i s ion  mak ing  as  an  
a l t e rna t i ve  to  guard iansh ip

Georg ia  does  not have supported  
dec is ion-making leg is lat ion
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RIGHTS TAKEN AWAY BY 
GUARDIANSHIP

R igh t  to  en te r  in to  mar r iage

R igh t  to  en te r  in to  con t rac t s

R igh t  to  de te rmine  where  to  l i ve

R igh t  to  consen t  to  t rea tment  ( s t i l l  can  
par t i c ipa te  in  dec i s ion)

R igh t  to  revoke  a  revocab le  t rus t
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RIGHTS NOT LOST

R igh t  to  re fuse  t rea tment

R igh t  to  independent  l ega l  adv i ce

R igh t  to  con tes t  guard iansh ip

R igh t  to  vo te  (bu t  can  be  inc luded)

R igh t  to  make  a  w i l l

R igh t  to  par t i c ipa te  in  dec i s ions  concern ing  
them ( i f  poss ib le )
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COMMON MISCONCEPTIONS ABOUT 
GUARDIANSHIP

Cannot force a person to take meds

Cannot make them better/more compliant

Does not affect access to benefits, may make it easier

Does not necessarily cause ineligibility for post-secondary 
education programming

It is not a punishment or failure

Guardian is NOT liable for acts of the ward, solely by being 
guardian.

• May be liable for other reasons, but not just because you 
are the guardian (car, gun, etc.)



6801 Governors Lake Pkwy., Suite 140 
Peachtree Corners, GA 30071| Phone: 770-455-0535

© 2022 Nadler Biernath LLC

GUARDIANSHIP IN GEORGIA
Legal  Standard

Guard iansh ip  i s  needed  when:

The  p r oposed  wa rd  c anno t  make  o r  
c ommun i ca t e  s i gn i f i c an t  r e spons i b l e  
dec i s i on s  c once rn i ng  t he i r  hea l t h  o r  s a f e t y.

Conserva to rsh ip  i s  needed  when:

The  p r oposed  wa rd  c anno t  make  o r  
c ommun i ca t e  s i gn i f i c an t  r e spons i b l e  
dec i s i on s  c once rn i ng  t he i r  p r ope r t y  ( and  t hey  
have  p r ope r t y ) .

Conse r va t o r sh i p  u sed  t o  be  r e f e r r ed  t o  a s  
“Gua rd i an  o f  t he  p r ope r t y ”
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GUARDIANSHIP IN GEORGIA

Proposed  Guard ian/Conserva to r

P roposed  Ward

Pet i t i oner

At to rney  fo r  P roposed  Ward

Guard ian  ad  L i t em

Cour t  ( Judge  and  C le rk )

Independent  Examiner

DEFINITIONS, WHO ARE THE PLAYERS?
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GUARDIANSHIP IN GEORGIA

Any interested person can apply to the probate court for 
guardianship or conservatorship, or both

Must have 2 petitioners or 1 petitioner and a doctor’s affidavit

Court will appoint an attorney for the proposed ward

An independent evaluation will be conducted 

Court will look to any advanced guardianship designations

The Court makes the determination as to who is suitable

The guardianship designation is only a suggestion for the Court, it 
is not binding

WHEN FILING A PETITION:
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GUARDIANSHIP IN GEORGIA

The  Cour t  w i l l  r ev iew  the  pe t i t i on  to  make  
su re  there  i s  su f f i c i en t  ev idence

I f  admi t ted  fo r  f i l i ng ,  Sher i f f  (o r  p rocess  
se rver )  w i l l  se rve  the  papers  on  the  p roposed  
ward

Pet i t i oner  i s  respons ib le  f o r  f ees

WHEN FILING A PETITION:
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GUARDIANSHIP IN GEORGIA

The  Cour t  w i l l  conduc t  a  hear ing

I f  the  Cour t  f i nds  tha t  the  p roposed  ward  i s  i n  
need  o f  a  guard ian  o r  conserva to r,  the  cour t  
wi l l  then  inqu i re  as  to  who  i s  mos t  
appropr ia te .  
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GUARDIANSHIP IN GEORGIA

Petitioner has the burden of proof

Must prove with “clear and convincing” evidence

Evidence includes what a witness personally knows

Private doctor’s reports are generally not admissible
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GUARDIANSHIP IN GEORGIA

Conserva to r  mus t  pos t  a  bond  as  se t  by  the  
cour t .

I f  you  cannot  be  bonded ,  do  no t  app ly.

Guard ian/Conserva to r  take  oa th

Cour t  w i l l  i s sue  Le t te rs  o f  
Guard iansh ip /Conserva to rsh ip  th i s  shows  
author i ty  to  ac t .  

Guard ian  and  Conserva to r  have  
respons ib i l i t i e s .
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GUARDIANSHIP IN GEORGIA

Respons ib i l i t i e s  o f  Conserva to r

Conserva to r  mus t  p repare  annua l  Asse t  
Management  P lan  fo r  Cour t  to  approve

Conserva to r  mus t  p rov ide  annua l  
account ings
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GUARDIANSHIP IN GEORGIA

Must be available to the ward.

Must act in best interest of the ward.

Must timely file all required reports (PSRs). 

Must use ward’s resources for ward’s benefit.

Must inform Court of any conflicts of interest, 
including certain changes that Guardian may want to 
make.

RESPONSIBILITIES OF GUARDIAN
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ADDITIONAL INFORMATION

www.gaprobate.gov – information and forms, this is the 
official website of the Probate Courts of Georgia, each local 
court may have additional forms that are required.

www.nadlerbiernath.com – information, videos
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